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Section A Pur pose and Scope

1. This INSTRUCTION states the policies and procedures under which the
commi ssions of officers on active duty in the regular corps of the Public
Health Service (PHS) who are not retirenment-eligible, may be term nated
wi t hout their consent because of marginal or substandard perfornmance.

2. This INSTRUCTION is not applicable to the involuntary separation of
regul ar corps officers pursuant to the 3-year file review. (See Section
E.1. of the regulation, Subchapter 43.7, Comm ssioned Corps Personne
Manual (CCPM, INSTRUCTION 1, "Separation of Oficers in the Regular and
Reserve Corps Wthout Consent of the O ficers Involved.")

Section B. Authority

1. Section 215 of the PHS Act (42 U.S.C 216) authorizes the President to
prescribe regulations with respect to termination of comrissions in the
PHS Commi ssi oned Corps. This authority has been delegated to the
Secretary of Health and Human Services (HHS) under Executive Order 11140,
dat ed January 30, 1964. Pursuant to Section 215 of the PHS Act (42 U.S.C
216), the authority for daily adm nistration of the PHS Conmi ssi oned Cor ps
has been delegated to the Director, Division of Conm ssioned Personnel
Human Resources Service, Program Support Center

2. Regul ati ons whi ch provide for the involuntary separation of regul ar corps
officers with Il ess than 20 years of retirenent eligibility credit are set
forth in Subchapter CC43.7, CCPMINSTRUCTION 1, "Separation of Officers in
t he Regul ar and Reserve Corps Wthout Consent of the Oficers Involved,"”
of this manual .

Section C._ Policy

1. General. Al conmi ssioned officers assume a continuing responsibility for
effective performance of their assigned duty. An officer who fails to
nmeet and maintain the standards of performance expected of his/her grade
and experience may be separated under the procedures set forth in this

| NSTRUCTI ON.
2. Qoportunity to Denpnstrate Capabilities. Wiile the maintenance of high
performance standards is essential, insistence on these standards will be

conbined with consideration of the officer's capabilities. Cont i nui ng
efforts may be nade to assign officers where they can best denonstrate and
optim ze their capabilities. Ineffective performance in one assignnment
may be a basis for termnation.
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Section D. ldentification of Ineffective Officers
1. I neffective officers must be identified pronptly and positive action must

be taken to assist them in inproving their performance prior to the
initiation of action against them under this |NSTRUCTI ON. VWhen an
officer's performance is | ess than satisfactory, the i mmedi ate supervi sor
will be responsible for

a. di scussing the performance with the officer in person
b. deternmining the reasons for the unsatisfactory perfornmance;
C. t aki ng reasonabl e and timely action to assist the officer to inprove

hi s/ her performance; and

d. docunenting the actions taken to assist the officer

Di scussion with the officer should be pronpt and not be del ayed until an
annual Conmi ssioned Officers’ Effectiveness Report (COER) is due. It
shoul d be held at any tinme appropriate and sufficiently in advance to give
the officer an opportunity to inmprove his/her performance before the
report is due. Counseling sessions shall be docunented in a clear and
conci se manner, and a copy of the counseling report should be provided to
the officer, so that the officer understands what to expect in his/her

performance eval uati on. The supervisor wll then discuss his/her
eval uation of the officer when rating himher at the tine the regul ar
annual CCER is due. Interim COERs may be used as a managenent tool in

provi di ng gui dance and counseling to the officer. For further discussion
on the CCER, see CCPM |INSTRUCTION 1, Subchapter CC25.1, "Conm ssioned
Officers’ Effectiveness Report," of this manual.

An accurate appraisal and reporting of an officer's performance are basic
requi renents. It is inperative both to the officer and to the Service
that reports be candid and objective since they are the basis for
per sonnel actions involving assignnent, pronoti on, and possibly
separation. Wil e underrating the officer may affect his/her career,
overrating is of dubious benefit to himher since it may lead to
assignnment and pronotion with responsibilities for which he/she is not, in
fact, qualified, thus resulting in adverse action.
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Section E. Initiation of Action
1. Who May Recommend Action
a. A supervisor may initiate the recommendation for action under the
provisions of this INSTRUCTION by submtting the recomrendation
t hrough conponent administrative channels to the HHS Operating
Division (OPDIV) or Program head or designee, for endorsenent as
required by Section E. 3., bel ow
b. An official in the officer’s administrative chain may recomrend
term nation of an officer within his/her jurisdiction
C. The Director, DCP, may also initiate action for the involuntary
term nation of any officer when such action is warranted. |n such
a case, DCP will seek input from the OPDIV or Program before
conveni ng a board.
2. When Action is Appropriate. A recommendation for action under this

I NSTRUCTI ON i s appropriate when the officer's performance is marginal or
subst andard as evidenced by the exi stence of one or nore of the follow ng

or

a.

simlar circunstances:

Failure to denonstrate acceptable qualities of |eadership required
of an officer in his/her position and grade;

Fail ure to achi eve and nmi nt ai n accept abl e st andar ds of professiona
conpetency required of an officer of his/her grade and category;

Failure (including Jlack of ability) to properly discharge
assignments comrensurate with grade and experience;

A progressive downward trend in overall performance resulting in an
unacceptabl e record or a consistent record of substandard service;

A record of marginal performance over an extended period of time as
i ndi cated by COERs or other docunentation; or

Apathy or other attitudinal or behavioral characteristic(s)
indicating that the officer is unable or unwilling to expend the
effort required to maintain expected levels of performance or
conpet ence

Restriction or revocation of professional |icensure when such is
required for appointnent.
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3. Submittal of Recommendation. A recommendation for termnation under this
I NSTRUCTI ON nust be logically arranged and i ndexed and shall include a
statement of all pertinent facts as listed bel ow

a. St atenent of allegation(s) |odged agai nst the officer, specifically
i ncl udi ng dates, places, events, and persons invol ved, to the extent
known or readily ascertainable, for each separate all egation

b. Description of standard of performance requirenents;

C. Summary of all past and current discussions with the officer and
hi s/ her superiors concerning the officer's performnce;

d. St at enent regarding action taken to place the officer in a suitable
assi gnnment; and

e. Current evaluation by superiors of the officer's performance in
hi s/ her present assignment including whether the duties and
responsibilities are in line with the grade held and experience of
the officer.

The recomrendati on should be subnitted through conponent adm nistrative
channels to the OPDIV or Program head or designee for endorsenent and
transmittal to the Director, DCP

4, Suspension from Duty. The subject officer may be placed in nonduty with
pay status pending the outcome of proceedings conducted under this
I NSTRUCTION. This may be particularly advisable when retention of the
of ficer on duty status could result in damage to Government property or
could be detrinmental to the interests of the Governnment or be injurious to
the officer, other officers and enployees, patients, or the general
publi c. See CCPM | NSTRUCTI ON 4, Subchapter CC23.6, "Nonduty Wth Pay

Status," of this manual.
5. Referral to Board. |If the Director, DCP, determ nes that such action is
warranted, the case will be referred to an Involuntary Term nati on Board

(1 TB) appointed as provided in Section F., below. The Director, DCP, will
notify the officer, with copies to the officer’s OPDIV or Program giving
the specific reason(s) for the referral

Section F. Involuntary Term nation Board

ITBwill consist of at | east three PHS comm ssioned officers in the Senior grade

or above. At |east one of the board nenbers will be of the sane professiona
category as the officer whose record is being reviewed by the board. The
menbers, insofar as practicable, will be senior in grade to the officer being
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consi dered by the board. Three nenbers present will constitute a quorum of the
board. The Director, DCP, will appoint the board members and designate one
menber as chairperson. The Director, DCP, will convene the board as necessary
and may appoint an officer or any DCP staff menber as special advisor to the
board on procedural matters and to assist in the interpretation of comm ssi oned
corps personnel policies and regul ati ons.

The Director, DCP, will make every effort to assure that the board does not
consi st entirely of nmen or wonen or entirely of individuals of one race, but no
board member will be selected on the basis of gender or race.

Section G PHS Representative

The Director, DCP, will appoint an individual to prepare a statenent of the
charges and specifications against the officer and to act in the interest of the
Government as the PHS representative to present the case to the board. The PHS
representative will not be a board menmber and will be i ndependent of the contro
of the board. He/she will investigate all the circunstances of the case. Al
PHS personnel and/or personnel of other OPDI Vs or mmjor progranms outside of HHS
to whi ch PHS conmmi ssi oned officers are assigned, are expected to cooperate fully
with the PHS representative by pronptly providing any and all information within
their know edge to the PHS representative upon his/her request. Such personne
wi |l have the right to be furnished instructions and papers or copies thereof
necessary for guidance in furnishing information to the PHS representative.

Section H Oficer's R ghts

1. Notice to the Oficer

The Director, DCP, will notify the officer in advance that proceedi ngs are
being initiated agai nst him her

a. Such notice will normally be provided at | east 30 cal endar days in
advance of the date on which the board is schedul ed.

b. The notice will be sufficiently detailed, factual, and specific
concerning the alleged act(s), omission(s), or circunstances which
formthe basis for the proposed action

C. The notice will sunmarize the officer's rights by including a copy
of this I NSTRUCTI ON as an attachment and referring to it in the text
of the notice.

d. The notice will indicate the date, time, and place that the board is
schedul ed to convene.
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e. The notice will include the names, grades, and categories of the
appoi nted board nenbers, and the name, grade, duty tel ephone number,
and address of the PHS representative.
2. Right to Representation. O ficers have a right to representation at any

poi nt during the process. Representatives mmy include an attorney,
anot her conm ssioned officer or enployee (as specified in Item 5 a.,
bel ow) .

Right to Review Service Records. Pursuant to CCPM | NSTRUCTION 7,

Subchapter CC26.1, "Rights and Responsibilities of PHS Comr ssioned
O ficers Under the Privacy Act of 1974," of this manual, the officer has
aright to reviewhis/her service records including mterials submttedto
the board by the OPDIV or Program

Right to Submit Witten Statenents. An officer may at any tine before the
board convenes or during the proceedings, submit to the board on his/her
behalf or as directed by the board, any answer, deposition, sworn or
unsworn statenent, affidavit, or certificate of proposed stipul ation.

Right to Request a Hearing. The officer may request a hearing on the
matter. Such requests should be made within 10 working days follow ng
recei pt of the notice of the board. Tinely requests for a hearing shall
be granted as a matter of right.

a. The of fi cer may appear in person, with or without counsel. The term
"counsel " includes nenbers in good standi ng of any bar of any State,
United States Territory or the Commonweal th of Puerto Rico, or other
persons who in the opinion of the Director, DCP, are considered to
be conpetent to represent the officer in the board proceedings.
Commi ssioned of ficers or other Federal enployees nay represent the
officer if reasonably avail abl e.

b. The officer may present wi tnesses on his/her behalf at hearings
before the board. The officer will be responsible for notifying the
Wi t nesses and arranging for their appearance at the tine and pl ace
set for the board proceeding. The officer shall provide the PHS
representative with a list of witnesses and a conci se statenent of
their testinony at the sane time that a hearing is requested.

C. Wthing five working days of receipt of officer’s witness list, the
PHS representative will provide the officer with the list of
Wi t nesses the PHS representative intends to call.

d. The officer or his/her representative has a right to cross-exani ne
Wi t nesses presented by the PHS representative.
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6. Failure to Invoke Rights. An officer's failure to invoke any of his/her
rights will not be considered as a bar to the board proceedi ngs, findings,
opi ni ons, or recomendati ons.

Section |. Limtations on Officer’'s Rights

1. Post ponenments and Continuances. The officer is not entitled as a matter
of right to any postponenent of the board proceedings. The officer may,
however, submit a tinmely request for postponenent for good cause shown to
the Director, DCP. It shall lie entirely within the discretion of the
Director, DCP, whether to grant such a request for postponenent. A
failure to respond to a request for postponenent shall be deened a denia
of the request.

Once the board is in session, requests for postponement wll not be
entertai ned but requests for continuances may be directed to the Board
chai rperson who shall have the sole authority to rule upon them

2. Di scovery. An officer may request copies of personnel records pursuant to
the Privacy Act (see Subchapter CC26.1, CCPM I NSTRUCTION 7, "Rights and
Responsi bilities of PHS Commi ssioned O ficers Under the Privacy Act of
1974"). The officer may al so request docunents pursuant to the Freedom of
Information Act. The officer will have no right to discovery (such as the
taki ng of depositions, the serving of interrogatories, etc.) beyond what
may be informally arranged and nutually agreed to by the PHS
representative and the subject officer or his/her counsel

3. Chall enges. The officer may not challenge a nmenber of the |ITB wi thout
stating the reason for the challenge. The officer, however, may submt,
in witing, to the Director, DCP, for appropriate action, any relevant
matter which, in the officer's opinion, indicate that a particul ar nmenber
or menbers should not sit on his/her case. Such docunentation nust be
received by the Director, DCP, no later than 10 worki ng days prior to the
date upon which the board is schedul ed to convene.

Section J. Conduct of Hearing

1. By Chairperson. The hearing will be conducted by the chairperson and will
be subject to his/her rulings. The hearing will provide the officer
insofar as practicable, an opportunity to make a full and fair
presentation of his/her case. The board will not be linmted by form
rules of evidence but will maintain reasonable bounds of conpetency
rel evancy, and materiality. Oral and witten matter which would be
i nadm ssible in a court of law will not necessarily be rejected. The

chai rperson shall rule upon all questions pertaining to such natters as
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conti nuances, adjournments, recesses, acceptability of offered evidence,
and the propriety of any argunent, statement, or question of the PHS
representative, the subject officer, or his/her counsel

Oficer's Presence or Representation

a. If the officer, after being notified, does not provide to the
Director, DCP, with tinmely witten notice, that he/she desires to be
present or to be represented by a counsel during the proceedings,
the board will consider the case on the basis of all the materia
before it, including, but not limted to, any evidence or any brief
submitted by or on behal f of the officer and all avail abl e pertinent

records.
b. If the officer, after being notified, has indicated to the Director
DCP, that he/she will be present or be represented by a counse

during the proceedi ngs, and w thout good cause and tinely notice to
the Director, DCP, the officer or his/her counsel fails to appear at
the time and place set for the proceedi ngs, the board may consi der
the case in accordance with this | NSTRUCTI ON

C. If the officer is present, with or without a counsel, the witten
record will be considered in conjunction with any additiona
evi dence of fered by either the subject officer or his/her counsel or
the PHS representative. The board shall first neet in a closed
session to review the entire witten record. The board shall then
convene in an open session during which the order of presentation of
addi ti onal evidence shall be as foll ows:

(1) Opening statenent by PHS representative;
(2) Opening statenent by subject officer or his/her counsel
(3) Presentation of any PHS witnesses or additional evidence;

(4) Presentation of any wi tnesses or other evidence offered by the
subj ect officer or his/her counsel

(5) A sunmation by the PHS representative; and

(6) A sunmation by the subject officer or his/her counsel

d. Each witness shall be subject to cross-exanination and to redirect
exam nation unless the right to conduct either is waived. Further
exam nation will ordinarily be allowed only upon a show ng of

extraordi nary circunstances which, in the opinion of the board
warrant such exami nation in the interests of justice. The board may
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itself conduct such examnation of any wtness as it deens
appropri ate. In the event that any party seeks to inpeach the
credibility of a witness other than through cross-exani nation, that
Wi tness may be recalled for the purpose of rehabilitating his/her
prior testinony.

3. Testi mony. Al testinmony before the board will be given under oath or
affirmation, and shall be recorded verbatim

4, Exam nation by Board. An officer may submit to exam nation by the board
but is not required to do so. However, if an officer makes an oral
statement to the board, he/she will be subject to such exani nation

5. Transcript. A verbatimrecording of any oral testinobny shall be obtained.

The board may make or maintain a verbatimor detailed transcript of other
aspects of its proceedi ngs. However, a transcript of sufficient detail to
show t he basis for the findings of fact will be maintained. The Director
DCP, may require that a record of a specified type (e.g., a tape
recording), be made, but in the absence of any express requirenent for
nore extensive material, a report as outlined in Section K , below,
acconpani ed by all correspondence, exhibits, and material considered by
the board will be consi dered adequate.

6. Bur den of Persuasion. In all board proceedi ngs conducted pursuant to this
I NSTRUCTI ON, the PHS representative shall bear the burden of establishing
by a preponderance of credible evidence that the subject officer's
performance has been margi nal or substandard.

Section K. Action by the Board

1. Deliberations. Board deliberations and voting will be conducted in cl osed
sessions at which only board menbers and desi gnat ed support personnel will
be permitted to be present.

2. Report of the Board. The report of the board will include the foll ow ng:
a. A sunmary of the officer's service and background;
b. A summary of the alleged act(s), onission(s), or circunmstances which

formed the basis for the convocation of the board;

C. A summary of the position taken by the subject officer with respect
to the alleged act(s), om ssion(s), or other circunstances which
formed the basis for the convocation of the board; and
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d. Fi ndi ngs and recommendati ons of the board. The board may recomrend
i nvoluntary termnation, retention with or wthout denotions,
retention with or without reassignnent, or reprimnd.

The report wll be signed by all board nenbers concurring and the
statenents which are concurred in by a mpjority of the nenbers wll
constitute the report of the board. The board report will be forwarded to
the appropriate official as specified in Section L., bel ow.

3. Mnority Report. Any nmenber or nenbers not concurring with the majority
will sign and submit a separate mnority report, or separate mnority
reports, setting forth the extent of his/her, or their concurrence and
nonconcurrence and the reasons therefore, and the variant findings,
opi nions, or recomendations, as appropriate. Each mnority report
submtted will be attached to the report of the board and will be
considered by all authorities review ng the report.

4. Record of Proceedings. When the board has conpleted its deliberations, a
record of proceedings will be prepared. The record will indicate whether
a quorum was present and the name and vote of each nenber present. The
record will include the report of the board, any mnority report(s), any
transcript, recording, or sunmary of the proceedings, and all other
papers, documents, and materials necessary to reflect a true and conplete
hi story of the proceedings. The record so prepared will be certified by
the chairperson for being true and conplete.

Section L. Action on Board Recommendati ons

1. Recommendati on of Retention. Were the board reconmends retention of the
officer, with or w thout reassignnment and/or denotion, the officer shal
be retained and the record of proceedings shall be transmitted to the
Director, DCP, who shall render the final decision whether the officer
shal | be reassigned and/ or denmpted. The decision of the Director, DCP, on
these matters shall be final

2. Recommendati on of Term nation. VWere the final recommendation of the
board is term nation of the officer, the record of proceedings shall be
transmitted forthwith to the Surgeon General (SG for his/her action on
the board' s recommendati on. The SG may then order further investigation
by the board, may approve and adopt the board's findings and
recommendations in whole or in part; or may disapprove the board s
recommendations. |If the SG does not concur in such a reconmendation to
terminate the officer’s commission, the officer shall be retained and the
record of proceedings returned to the Director, DCP, together wth
i nstructions regardi ng whet her or not the officer shoul d be denoted and/ or
reassi gned. If the board's recommendation to termnate the officer’s
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comm ssion is concurred in and approved by the SG the officer’s
commi ssion will be term nated on the | ast day of any nonth thereafter as
the SG may direct. The decision of the SG shall be final.

Section M Travel Entitlenents

The Director, DCP, shall authorize necessary travel entitlenents for any PHS
conmi ssi oned of ficer who requested to participate in any hearing or proceeding
under this | NSTRUCTI ON.

Section N.  Cross References

1. For information on involuntary separation of reserve corps officers during
their probationary period, refer to Subchapter CC23.7, CCPMI NSTRUCTI ON 1,
"I nvol untary Separation during the Probationary Period Served by O ficers
on Active duty in the Reserve Corps," of this manual.

2. For information on involuntary retirenment of regular and reserve corps
officers, refer to Subchapter CC23.8, CCPM |INSTRUCTIONs 3 and 4,
"Retirement of an Oficer with 30 Years of Active Service," and

"I'nvoluntary Retirement After 20 Years of Service," of this nmanual,
respectively.

3. For information on performance evaluations and ratings of regular and
reserve corps officers, see CCPM INSTRUCTION 1, Subchapter CC25.1,
"Conmi ssioned Oficers’ Effectiveness Report,” of this manual.

4. For information on placing PHS Commi ssioned Corps officers into nonduty
wi th pay status because of pending disciplinary, separation or retirement
actions against them refer to CCPM INSTRUCTI ON 4, Subchapter CC23.6,
"Nonduty Wth Pay Status,"” of this manual.

Section O Privacy Act Provisions

Per sonnel records are subject to the provisions of the Privacy Act of 1974. The
appl i cabl e systens of records are 09-37-0002, "PHS Conmi ssi oned Corps Personnel
Records,” HHS/ OASH OSG, and 09-37-0005, "PHS Commi ssioned Corps Board
Proceedi ngs, " HHS/ OASH OSG.
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