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Section A Pur pose and Scope

This | NSTRUCTI ON establishes the procedures for making application for the
correction of personnel records of the PHS Comni ssi oned Corps, the consideration
of applications by the Board for Correction of PHS Conmmi ssioned Corps Records
(hereinafter referred to in this INSTRUCTION as the board), and for settling
clainms or determ ning nonetary benefits.

Section B. Authority

These procedures are issued under authority of 10 U S.C 1552 and 42 U.S.C.
213a(12) which authorizes the Secretary of Health and Human Services, under
procedures approved by him her, and acting through a board of civilian officers
and enpl oyees (i.e., nonuniformed), to correct any record mmintained by the
Department of Health and Human Services (DHHS) on any present or fornmer PHS
commi ssioned officer when the Secretary considers such action necessary to
correct an error or renopve an injustice. These authorities also authorize the
Department to pay any anount due as a result of the correction.

Section C. Establishnment of the Board

1. Establ i shnment and Conposition. The board is established in the Ofice of
the Assistant Secretary for Health. The Secretary, or his/her designee
appoints a panel of PHS civilian officers or enployees (nonuniformed) to
serve as board nenbers and desighates one such nenber to serve as
chai rperson of the board. The chairperson designates nenmbers fromthis
panel to serve as the board for each case requiring consideration by a
board. A board consists of at |east three nenbers. Two nmenbers present
constitute a quorum of the board.

2. Functi on. The function of the board is to consider all applications
properly before it for the purpose of deternining the existence of an error
or an injustice and to nake recommendations to the Secretary, or his/her
desi gnee.

3. Jurisdiction. The board has jurisdiction to review and deternine al
matters properly brought before it, consistent with existing | aw

4, Executive Secretary. The executive secretary of the board carries out the
functions prescribed for himher by these procedures and such other duties
as may be assigned to him her by the chairperson.

5. Conveni ng the Board. The board is convened at the call of the chairperson
and recesses or adjourns at his/her order
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6. Changes in Procedures. The board nmay initiate reconmendations for such
changes in procedures as established herein as may be consi dered necessary
for the proper functioning of the board. Such changes are subject to the
approval of the Secretary.

Section D. Application for Correction

1. Subni ssi on. An application for correction mnmust be subnmtted on the
prescribed formor exact facsimle thereof to the address indicated on the
form Forns and explanatory matter nmay be obtained fromthe:

Executive Secretary

Board for Correction of PHS
Commi ssi oned Cor ps Records
5600 Fishers Lane, Rm 4-35
Rockville, Maryland 20857

2. Claimant's Signature. The application nust be signed by the person
requesting corrective action with respect to his/her record. The
application may, however, be made by a spouse, parent, heir, or |ega
representative when the record in question is that of a person who is
i ncapabl e of nmaking application hinself/herself, or whose whereabouts are
unknown, or who is deceased. \When the application is not signed by the
person requesting corrective action, it must be acconpani ed by satisfactory
evi dence of (1) the death, incapacity, or unavailability of such person and
(2) the relationship required of the person nmeking application.

3. Time Linit. An application for correction of a record nust be filed within
three years after discovery of the alleged error or injustice. An
application filed after that tinme nay not be accepted by the board unl ess
the board finds that it would be in the interest of justice to do so
Reasons why its acceptance would be in the interest of justice nust be
stated in the application.

Section E. Consideration of Application

1. Ot her Renedies. An application nmay not be considered by a board until the
applicant has exhausted all effective adm nistrative renmedies afforded
hi M her by existing law or regulations, and such |egal renedies as the
board may deternmine are practical and appropriately available to the
applicant.

2. Revi ew of Application. Each application and the avail able PHS records
pertinent to the corrective action requested are reviewed by the
chairperson to determ ne whether to grant a hearing or to reconmend
di sposition on the nmerits wi thout a hearing.
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3. Deni al of Application. The chairperson, w thout approval of the Secretary
or his/her designee, nmay deny an application when:

a. Insufficient relevant evidence has been presented to denobnstrate the
exi stence of probable material error or injustice;

b. Effective relief cannot be granted by the board;

c. The board does not have jurisdiction to determne the matters
presented; or

d. The application has not been tinely filed under Section D.3., above
and the interest of justice does not require its acceptance.

Denial of an application under this paragraph is without prejudice to
further consideration if new relevant evidence is subnmitted by the
applicant or otherwi se cones to the attention of the board. Subsequent
denials of relief on any application for any of the four reasons specified
above are decided by the board, without approval of the Secretary, or
hi s/ her desi gnee. VWere relief is denied under this Section, witten
findi ngs, conclusions, and recommendati ons are not required. The applicant
is advised of the reasons for the denial and of any right he/she nay have
to further proceedings.

4, Ot her Proceedi ngs Not Stayed. The application to the board for correction
of a record does not operate as a stay of any proceedi ngs or administrative
action being taken with respect to or affecting the person involved.

Section F. Hearings

1. Entitlement to Hearing. The applicant nay request that he/she be permtted
to appear before the board in person or by counsel or in person wth
counsel . The chairperson grants a hearing whenever the application and the
record i n question, together with any briefs, nenoranda, or other docunents
theretofore received, show that a hearing would be likely to produce
additional information material to the case.

2. Deni al of Hearing. If the chairperson determines that a hearing is not
warrant ed, the applicant or his/her counsel is notified in witing that a
hearing has been denied and is advised of the reasons therefor. The

applicant may request the board to reconsider the denial by submtting,
within 45 days after receiving notice of the denial, further docunentary
evidence to justify a hearing in the case. |If the board denies the request
for reconsideration, the applicant is notifiedin witing of the denial and
the reasons therefor. The board also sets forth the reasons for denial in
its decision on the nmerits of the application.
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3. Notice of Hearing. |If the chairperson, or the board upon reconsideration
deternmines that a hearing is warranted, the applicant or his/her counsel is
notified in witing that a hearing has been granted, and that a tinme and
pl ace for the hearing will be set upon:

a. Receipt by the board of all briefs, menoranda, or other docunents the
applicant or his/her counsel desires to submit in support of the
application; or

b. Being advised by the applicant or his/her counsel that no additiona
docunentary materials will be submtted.

Witten notice stating the tine and place of the hearing is given to
the applicant or his/her counsel upon the fulfillnment of either of the
conditions referred to in this paragraph. The date of hearing nmay not
be Il ess than 30 days fromthe date that the witten notice is mail ed,
except that an earlier date may be set when the applicant waives
his/her right, in witing, to such 30 days' notice and has actual
notice of the tinme and place of the hearing.

4, Post ponement of Heari ng. New i ssues may not be raised by legal briefs,
menor anda, or other docunentary evidence filed or subnmitted after the
hearing date is set or at the hearing, except for good cause shown. If new

i ssues are raised after the hearing date is set, upon good cause shown, the
board nmy postpone the hearing for such time as is necessary to allow
sufficient time for review of additional materials. If a hearing is
post poned, the board notifies the applicant or his/her counsel in witing
of the postponenent and of a place and tinme for a new hearing.

5. Nonappear ance. An applicant who notifies the board in witing that he/she
does not desire to be present or to be represented by counsel at a hearing,
or who fails w thout good cause to appear in person or by counsel at the
appointed tinme and place for hearing is deened to have wai ved hi s/ her right
to a hearing. The application is then considered by the board on the basis
of all material of record.

Section G Counsel, Wtnesses, and Expenses

1. Counsel . The term "counsel" includes nenbers in good standing of any bar
or any state; accredited representatives of veterans' organizations
recogni zed by the Adm nistrator of Veterans' Affairs under 38 U S.C 3402;
and ot her persons, including PHS conm ssioned officers, who, in the opinion
of the board, are considered to be conpetent to represent the applicant for
correction.
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2. Wt nesses. The applicant is permtted to present w tnesses in his/her
behal f at hearings before the board. It is the applicant's responsibility
to notify the witnesses and ensure their appearance at the tinme and pl ace
set for the hearing.

3. Expenses. No expenses of any nature whatsoever voluntarily incurred by the

applicant, his/her counsel, his/her wtnesses, or by any other person in
hi s/ her behal f, may be paid by the Government.

Section H. Procedures at Hearing

1. Conduct of Hearing. The chairperson conducts the hearing so as to insure
a full and fair presentation of the evidence. The hearing is not limted
by | egal rul es of evidence but reasonabl e bounds of conpetency, rel evancy,
and materiality are observed for the recei pt and consi derati on of evidence.
All testinmony before the board is given under oath or affirmation and
W t nesses are subject to exam nation by the board.

2. Procurement of Evidence. It is the applicant's responsibility to procure
such evidence, including official records, as he/she desires to present in
support of his/her case.

3. Access to Official Records. The applicant may have access to his/her
official records or to any infornmation pertaining to himher which is in
the custody of DHHS, as provided in 45 CFR Part 5b. The applicant may have
access to other departnental records as provided in 45 CFR Part 5.

4, Cont i nuance. The board may continue a hearing on its own notion. A
request for continuance by or in behalf of the applicant may be granted by
the board if a continuance appears necessary to insure a full and fair
heari ng.

5. Reporting. The proceedings of the board in open session are reported

verbatimand are transcribed at the discretion of the board. The board's
del i berations are conducted in executive session and are not reported.

Section 1. Del i berati ons and Di sposition

1. Deliberations. Only nenmbers of the board and its staff are present during
t he deliberations of the board.
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2. Further Information. When it appears to the board that the facts have not
been fully and fairly disclosed by the records or by the testinony and
ot her evidence before the board, the board nmay request the applicant to
obtain and submt, or the board nay obtain, such further evidence as it may
consi der essential to a conplete and inpartial understanding of the facts
and issues involved. The applicant is given an opportunity to comment on
any further evidence subnmitted to, or obtained by, the board.

If a hearing has not been held, the board may accept any docunentary
evidence relevant to the matter under consideration submitted prior to
final determination of the case by the Secretary or his/her designee
However, if a hearing has been held, the board may not accept docunentary
evi dence after the hearing which, by due diligence, could have been
submitted prior to the hearing.

3. Fi ndi ngs and Reconmmendati ons. Follow ng receipt of all evidence, the board
prepares witten findings, conclusions, and reconmendati ons with respect to
the relief sought by the applicant or found by the board to be appropriate.
A mpjority vote of the nmenbers present on any natter before the board
constitutes the action of the board and is so recorded.

4, Denial of Relief. |If denial of relief is reconmended, the witten findings
and conclusions will include the reasons for the determ nation that relief
shoul d not be granted, together with all the essential facts upon which the
denial is based. Attached to the findings and reconmendati ons will be any
advi sory staff opinion considered by the board which is not fully set out
in the findings and recomendati ons.

5. Recomendat i on. The recomendation of the board specifies wth
particul arity any change, correction, or nodification of records that isto
be mude, and any other action deened necessary to carry out the
recomendati ons of the board.

6. Separate Communi cation. When the board considers it necessary to submt
comments or reconmendations to the Secretary, or his/her designee, as to
matters arising frombut not directly related to the issues of any case,
such comments and recomendati ons are subnitted by separate communi cation

7. Mnority Report. In case of a disagreenent between nenbers of the board,
a mnority report on the board's findings and recomendati ons nmay be
subm tted.
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10.

11.

12.

Record of Proceedings. Wen the board has conpleted its deliberations, a
record of the proceedings is prepared. The record indi cates whether or not
a quorum was present and the nanme and vote of each nmenmber present. The
record includes the application for relief; a transcript of any testinony
prepared for the board; affidavits; papers, and docunents consi dered by the
board; briefs, advisory opinions, and witten argunents filed in the case;
the findings, conclusions, and reconmendations of the board; any mnority
report; and all other papers and docunents necessary to reflect a true and

conplete history of the proceedings. The record so prepared is certified
by the chairperson or his/her designee as being true and conpl ete.

W' t hdr awal . The board may pernmit an applicant to w thdraw his/her
application without prejudice at any time before its proceedings are
forwarded to the Secretary.

Action by the Secretary. The record of proceedings is sent to the
Secretary, or his/her designee, for approval, disapproval, or return for
addi ti onal consideration. Those cases returned for further consideration
wi |l be acconpanied by a brief statenent setting out the reasons for such
action and any specific instructions. |If the Secretary's decision is to
deny relief, such decision will be in witing and, unless he/she expressly
adopts in whole or in part the findings, conclusions and recommendati ons of
the board, he/she will include a brief statement of the ground(s) for
denial as stated in Section |I.4. Upon final action by the Secretary, or
hi s/ her designee, the record of proceedings is returned to the board for
di sposition.

Reconsi derati on. The recommendati on of the board, as approved, constitutes
a final deternmination of the issues presented and considered.
Reconsi deration is granted only if newy discovered evidence or
i nformati on, not previously considered by the board, is presented by the
applicant or otherwi se conmes to the attention of the board and then only if
the newy discovered evidence or information would, if true, result in a
deternmination other than that originally nmade. The board may refuse to
consi der evidence or information clained to be newy discovered if it finds
that such materials could have been presented to the board prior to its
original determination if the applicant or his counsel had exercised
reasonabl e diligence. A denial of reconsideration nmust be approved by the
Secretary, or his/her designee.

Notification. Upon final determination of a case, the board notifies the
applicant or his/her counsel of the decision of the Secretary, or his/her
desi gnee.
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13. Oficial Personnel File. Copies of the final decision will not be filed in
the official personnel records of the applicant if such action would
nullify the relief granted.

14. Release of Record of Proceedings. The board sends the applicant or his/her
counsel a copy of the board's findings and recomendations, and the
applicant and his/her counsel may inspect and copy the record of
proceedi ngs. Inquiries concerning the inspection of docunents should be
addressed to the Board for Correction of PHS Conm ssioned Corps Records
(see Section D.1., above). Release of the record of proceedings to third
parties is subject to departnental regul ati ons i nplenenting the Privacy Act
of 1974 and the Freedom of Information Act.

Section J. Paynment of C ains

1. Authority to Pay. The Departnent is authorized to pay clains in accordance
with 10 U S. C. 1552.

2. Paynments not Authorized. The Departnent is not authorized to pay any claim
her et of ore conpensat ed by Congress through enactnment of a private |aw, or
to pay any anount as conpensation for any benefit to which the claimnt
m ght subsequently becone entitled under the laws and regulations
admi ni stered by the Adm ni strator of Veterans' Affairs.

3. Procedures. |In each case, the board sends a certified copy of the final
decision to the office responsible for the adm ni strative operations of the
PHS Commi ssi oned Corps for determ nati on and paynent of nonetary benefits
due as a result of the action of the board. Paynment is subject to the
fol | owi ng:

a. Upon request, the claimant is required to furnish any infornmation
necessary to determ ne the proper parties to the claim

b. Appropriate records are examned in |ight of the final decision of the
Secretary, or his/her designee, to determine all amunts which nmay be
due. Anpunts found due may be reduced by the ampbunt of any existing
i ndebtedness to the Governnent arising from service in the PHS
Commi ssi oned Cor ps.
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c. At the tinme of paynent, the claimant is advised as to the nature and
anount of the various benefits represented by the total settlenent, and
t hat acceptance of the settlenent constitutes a conplete rel ease by the
claimant of any claim against the United States on account of the
correction of record ordered by the board.

d. If the intent or inport of the decision of the Secretary, or his/her
designee, is not clear with respect to paynent, the decision shall be
returned to the board for clarification.

4, Report of Settlenent. When payment is made, the anmount of such paynent and
the nane of the payee or payees shall be reported to the chairperson of the
boar d.

Section K. M scel | aneous

1. Staff Assistance. The board may request such advice, opinion, or
assi stance of any DHHS office as may be deened necessary.

2. Request for I nfornmation

a. The board sends to the office responsible for the admnistrative
operations of the PHS Conm ssi oned Corps a copy of each application for
relief submitted under Section D.1., above, that has not been denied
under Section E, above, together with any briefs, nenoranda, and
docunentary evidence submtted or obtained in the case.

b. The board may request the office responsible for the adm nistrative
operations of the PHS Conm ssioned Corps to subnit any additiona
pertinent facts not disclosed in an application and its supporting
docunents.

c. The office responsible for the admi nistrative operations of the PHS
Commi ssi oned Corps may forward to the board the witten view of that
of fice on any case before the board.

d. A copy of each subnission made by the office responsible for the
admi ni strative operations of the PHS Comm ssioned Corps is given to the
applicant or his/her legal representative who nmay rebut, if he/she
desires, the views of that office contained therein.
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e. Information and views furnished by the office responsible for the
adm nistrative operations of the PHS Conmi ssioned Corps under this
Section are not binding on the board, but are considered by the board
along with all other information and nmaterial submitted in the
particul ar case.

Dat e: July 16, 1981

Edward N. Brandt, Jr.
Assi stant Secretary for Health

Approved: Septenmber 8, 1981

Secretary
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