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Section A Pur pose and Scope

The regulations prescribed in this |INSTRUCTION establish the types of
di sci plinary action which may be taken agai nst officers of the Commi ssi oned Cor ps
of the Public Health Service (PHS) and the requirenments and procedures applicabl e
to the separation of such officers for msconduct. The provisions of this
| NSTRUCTI ON shal |l apply to all conm ssioned officers, whether on active duty or
retired. Oficers detailed for duty with other uniformed services shall al so be
subject to the laws and regulations of the service to which detail ed. The
authority to termnate the comm ssion of any such officer shall continue to
reside with PHS. During the effective period of any Executive Order declaring
t he PHS Conmi ssioned Corps to be a military service and prescribing that it shall
be subject to the Uniform Code of MIlitary Justice, disciplinary action my be
prosecuted either in accordance with the provisions of such Executive Order or
in accordance with the provisions of this | NSTRUCTI ON.

Section B. Authorities

Section 215 of the PHS Act (42 U.S.C. 21 6) authorizes the President to prescribe
regul ations with respect to the discipline of the PHS Commi ssioned Corps. This
authority has been delegated to the Secretary, Departnment of Health and Human
Servi ces under Executive Order |I1140, dated January 30, |964.

Section C. Conpliance with Orders

Officers are required to observe and pronptly obey the |awful orders of all
of ficial superiors.

Section D.  Types of M sconduct

M sconduct shall constitute grounds for disciplinary action pursuant to this

| NSTRUCTI ON. For purposes of this |INSTRUCTION, m sconduct shall include
violation of the Departnent's Standards of Conduct Regul ations (45 CFR Part 73)
or of any other Federal regulation, law, or official Governnent policy to

i nclude, but not necessarily be limted to, the follow ng:
| . Disobedience of the |awful orders of an official superior;

2. Negligence or carelessness in obeying orders or in perfornmng official
duti es;

3. Unaut horized use or consunption of controlled substances or al cohol while on
duty, being under the influence of such substances or al cohol while on duty,
or illegally possessing, transferring, or ingesting controlled substances at
any tine;
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10.

11.

12.

Engaging in action or behavior of a dishonorable nature which reflects
di scredit upon the officer or PHS or both;

Failure to honorably discharge just debts in a tinmely manner;

Acts of insubordination or use of insulting or defamatory |anguage or
gestures disrespectful of, or displaying a contenptuous attitude towards,
of ficial superiors or other officers;

Maki ng any public statenment which falsely inpugns the professional
conpet ency or personal character of a superior or another officer;

Waste of public funds or property, or know ngly permtting such waste;
Conviction of a felony;

Submi ssion of false information in an application for appointnment or in any
ot her official docunent;

Abusi ve treatnment of subordinate officers, enployees, patients or program
beneficiaries, or of nenbers of the public in their dealings with the
Gover nnment; or

Absence from hi s/ her assigned place of duty w thout authorized | eave.

Section E.  Types of Disciplinary Action

Summary Actions. The Assistant Secretary for Health, the heads of PHS
agencies, staff offices, regional offices, or their designees, or the
Director, Conmi ssioned Personnel Operations Division (CPOD), Ofice of
Per sonnel Managenent (OPM), O fice of Managenment (OM, PHS, shall have the
authority to take the follow ng actions:

a. Letter of Reproval. Aletter of reproval shall be issued in witing but
shall not becone part of the officer's official personnel folder
mai nt ai ned by CPOD.

b. Letter of Reprimand. A letter of reprinmand shall be issued in witing
and shall be entered in the officer's official personnel folder
mai nt ai ned by CPOD for a period not to exceed two years fromthe date
the reprimand is issued.
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c. Suspension from Duty. VWere it is determined to be in the best
interests of the Governnment, an officer may be renoved from duty and
pl aced in a nonduty pay status pending resolution of the matter. This
action is normally appropriate either because of the presence of
al l egations of sufficient severity to warrant renoval from duty as a
precauti onary nmeasure pending full investigation of such allegations or
because of pending fornmal involuntary separation action, disciplinary
action, or nedical fitness for duty evaluation. All suspensions from
duty pursuant to this authority shall be inmediately reported to the
Director, CPOD

2. Actions Requiring a Hearing. Wen an officer is charged by his/her superior
or by any responsible person or persons with conduct constituting grounds
for disciplinary action under this INSTRUCTION, the officer may be ordered
to appear before a board of inquiry. Upon a finding of m sconduct, a board
of inquiry convened pursuant to this |INSTRUCTION nay recomrend any of the
following actions to the Assistant Secretary for Health who may accept any
such recommendati on or take any | esser action as deened appropriate:

a. Ternmination of Conm ssion. Where the board recomrends term nation of an
officer's commission, a further recomendation nust also be made
regarding the character of the officer's service according to the
fol |l owi ng guidelines:

(1) Characterization as "honorable" is appropriate when the quality of
the of ficer's service generally has net the standards of acceptable
conduct and performance. As such, it is normally inappropriate
when the comri ssion is being term nated for reasons of m sconduct
unl ess the officer's prior overall record is so nmeritorious as to
clearly render any other characterization i nappropriate.

(2) Characterization of service as "under honorable conditions" is
appropriate where the service was honest and faithful but
significant negative aspects of the officer's conduct or duty
per formance outwei gh positive aspects of the officer's record.

(3) Characterization of service as "under other than honorable
conditions" is generally only appropriate where there has been a
pattern of significant departure from the conduct expected of
of ficers or where the ni sconduct was of such severity as to warrant
any ot her characterization as obviously i nappropriate. Exanples of
factors that may warrant such a characterization of service include
the use of force or violence to produce serious bodily injury or
deat h, acts or om ssions that endanger the security of the United
States, or acts or om ssions that seriously endanger the health and
safety of other persons.
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The

b. Reduction in G ade. VWere the board recomends that the officer be
reduced in grade, a specific recommendati on nust also be nmade with
regard to promotion credit and seniority in the grade to which reduced.

Section F. lnvestigations

Appoi nt nent of Special Investigator. Where allegations of misconduct have
been nmade but are not imediately verifiable, the officials enunerated in
Section E. |, above, may, subject to the limtations of Section F.2, below,
appoi nt and di spatch a PHS officer or enployee as a special investigator to
conduct a full and thorough inquiry and prepare a fornmal witten report
which shall formthe basis for determ ning whether disciplinary action is
war r ant ed.

Referral to the Office of the Inspector General. Were the allegations
agai nst an officer include possible violations of the United States cri m nal
code, the matter will be imediately referred to the Office of the I nspector
General (A G for investigation and no further independent investigation
under Section F.I, above, will be conducted prior to the express concurrence
of an authorized representative of OG

Section G Ternination of Conm Ssion

officer's conmm ssion shall not be term nated because of m sconduct wi thout

the opportunity to have hi s/her case considered by a board of officers except in

t he

foll owi ng situations:

The officer's conmi ssion is being term nated because of absence wthout
| eave for 30 or nore consecutive days.

An officer has been found gquilty by a civil authority of one or nore
crimnal offenses and has been sentenced to confinement for a period in
excess of 30 days in a Federal or State penitentiary or correctional
institution, with or w thout suspension or probation.

A reserve corps officer's conmission is being ternminated during the first
three years (probationary period) of his/her current tour of active duty.
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Section H.  Board of |Inquiry

A Board of Inquiry will consist of at |east three PHS conmi ssioned officers in
the Seni or grade or above. The nenbers, insofar as practicable, will be senior
in grade to the officer being considered by the board. Three nenbers present
will constitute a quorum of the board. The Assistant Secretary for Health will
appoi nt the board nenbers and desi gnate one nenber to serve as presiding officer
The Assistant Secretary for Health will convene the board as necessary and may
appoi nt any PHS officer or enployee as special advisor to the board to provide
gui dance on procedural matters and to assist in the interpretation of
conmmi ssi oned corps personnel policies and regul ations.

Section |I. PHS Representative

The Assistant Secretary for Health shall assign as PHS representatives one or
nore PHS comni ssioned officers, not liable to be sumpned as w tnesses, to
prepare a statenent of the charges and specifications against the officer and to
act in the interest of the Government before the board. No PHS representative
shall be a nenber of the board. The PHS representative(s) shall investigate al
the circunstances of the case and shall have the right to be furnished with such
i nstructions and papers or copies thereof as may be necessary for his/her
gui dance. Were the all egations against an officer include possible violations
of the United States crimnal code, the matter will be referred to OG in
accordance with Section F.2, above, and further proceedings pursuant to this
I NSTRUCTI ON shal |l not be conducted without the prior express concurrence of an
authorized representative of OG All personnel of the Departnent of Health and
Human Services shall furnish such information within their know edge or
possession as may be requested by the PHS representative(s) except that OG
retains the discretion to withhold any information or naterial pertaining to an
ongoi ng crimnal investigation where such investigation night be conprom sed by
rel ease or disclosure of such information or materi al

Section J. Oficer's Rights

Notice to Officer. An officer being considered for separation under this
I NSTRUCTI ON shal | be given at | east 30 days advance written notice that such
proceedings are being initiated against hinfher. Such notice shall be
sufficiently detailed, factual, and specific concerning each allegation
agai nst the officer and will also include a summary of the officer's rights.
The notice may effectively sunmarize the officer's rights by including a
copy of this INSTRUCTION and referring to it in the text of the notice. The
notice will also indicate the date, time, and place that the board is
schedul ed to convene as well as the nane, grade, duty address, and duty
t el ephone nunber of the PHS representative(s). Such notice shall also
i ndicate the names and grades of the officers appointed to serve as board
menbers.
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2. Personal Appearance Before Board. An officer may appear in person, with or
wi t hout counsel. The term "counsel" includes nenbers in good standing of
any bar of any State and such other persons who, in the opinion of the
Assi stant Secretary for Health, are considered to be conpetent to represent
the officer in the board proceedings. The officer shall not be reinbursed
for expenses in connection with the assistance of counsel

3. Witten Statenents. An officer may, at any tinme before the board convenes
or during the proceedi ngs, subnmit to the board any answer, deposition, sworn
or unsworn statenent, affidavit, certificate or proposed stipulation

4. Presentation of Wtnesses. The officer nay present wi tnesses before the
board. The officer will be responsible for notifying his/her wtnesses and
arranging for their appearance at the tinme and place of the board
proceedi ngs.

5. Chall enges. An officer may not perenptorily challenge a nmenber of the
board. The officer, however, may submit in witing to the Assistant
Secretary for Health, for appropriate action, any relevant nmatter which, in
the officer's opinion, indicates that a particul ar menber or nmenbers shoul d
not sit on his/her case. Such docunentation nust be received by the
Assi stant Secretary for Health no later than fifteen (15) cal endar days
prior to the date upon which the board is scheduled to convene.

6. Records. Upon request, the officer shall be furnished copies of any records
which the presiding officer considers relevant to the officer's case at any
time during the board proceedings. The officer shall also be furnished a
copy of the board report.

7. No Right to Discovery. The officer will have no right to discovery (such as
t he taki ng of depositions, the serving of interrogatories, etc.) beyond what
may be informally arranged and nutually agreed to by the PHS representative
and the subject officer or his/her counsel. It is the policy of PHS to
encourage such informal cooperation to the extent practicable and feasible.

8. Postponenents and Continuances. The officer is not entitled as a matter of
right to any postponenent of the board proceedings. The officer my,
however, subnmit a tinely request for postponenment for good cause shown to
the Assistant Secretary for Health. It shall lie entirely within the
di scretion of the Assistant Secretary for Health whether to grant such a
request for postponenent. A failure to respond to a request for
post ponenment shall be deenmed a denial of the request. It is the officer's
responsibility to ensure that any request for postponenent is received in a
timely manner. Once the board is in session, requests for postponenent will
not be entertained but requests for continuances may be directed to the
presi ding officer who shall have the sole authority to rule upon them
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9. Failure to Invoke Rights. An officer's failure to invoke any of these
rights shall not be considered as a bar to the board proceedi ngs, findings,
opi ni on, or recomrendati ons.

Section K. Conduct of the Hearing

By Presiding Oficer. The hearing will be conducted subject to the
procedural rulings of the presiding officer. The officer, insofar as
practicable, wll be provided an opportunity to nake a full and fair
presentation of his/her case. The board will not be limted by fornal rules
of evidence but will maintain reasonabl e bounds of conpetency, relevancy,
and materiality. Oral and witten matter which would be inadmi ssible in a
court of lawwi |l not necessarily be rejected. The presiding officer shall
rule upon all questions pertaining to such matters as continuances,

adj ournnents, recesses, acceptability of offered evidence, and the propriety
of any argunent, statenment, or question of the PHS representative, the
subj ect officer, or his/her counsel.

2. Oficer's Presence or Representation.

a. |If the officer, after being properly notified, fails to appear at the
time and pl ace set for the proceedings, the board may consi der the case
in accordance with this I NSTRUCTI ON, despite the absence of the subject
of ficer or his/her counsel.

b. If the officer is present, with or without counsel, the record will be
considered in conjunction with any additi onal evidence offered by either
the subject officer, his/her counsel or the PHS representative.

3. Oder of Proceedings. The charges and specifications will be read and the
subject officer will be permitted to respond to each separate charge and
specification indicating whether it is adnitted or denied. Any charge or
specification which is admtted shall be deened to be proved. In the

absence of any response to a particular charge or specification, it shall be
deened to be denied. The order of presentation of evidence shall then be as
fol |l ows:

a. Opening statement by the PHS representative;

b. Opening statenent by the subject officer or his/her counsel;

c. Presentation of w tnesses and other evidence by the PHS representati ve;

d. Presentation of wi tnesses and other evidence by the subject officer or
hi s/ her counsel;

e. Presentation of any rebuttal w tnesses or other rebuttal evidence by the
PHS representati ve;
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f. Presentation of any additional w tnesses or other evidence offered in
surrebuttal by the subject officer or his/her counsel

g. Summmation by the PHS representative; and

h. Summation by the subject officer or his/her counsel

4. Testinony. All testinony before the board will be given under oath or
affirmation. Each witness will be subject to cross-exanination and to
redi rect exam nation unless the right to conduct either is waived. Further
exam nation will ordinarily be allowed only upon a showi ng of extraordinary

ci rcunstances which, in the opinion of the board, warrant such exam nation
inthe interests of justice. The board may itself conduct such exam nation
of any witness as it deens appropriate. |In the event that any party seeks
to inmpeach the credibility of a wtness ot her than through
cross-exanination, that wtness my be recalled for the purpose of
rehabilitating his/her prior testinony.

5. Examination by Board. An officer nmay submit to examination by the board but
is not required to do so unless he/she has made a statenent to the board,
either orally or in witing.

6. Transcript. It shall not be mandatory that a board make or maintain a
verbatim or detailed transcript of its proceedings. However, a record of
sufficient detail to show the basis for the findings of fact shall be
mai nt ai ned. The Assistant Secretary for Health may require that a record of
a specified type (tape recordi ng, stenographic recording, etc.) be nmade, but
in the absence of an express requirenment for nmore extensive material, a
report as outlined in Section L.2, bel ow, acconpanied by all correspondence,
exhibits, and other witten naterial considered by the board shal
constitute an adequate record under these procedures.

7. Burden of Proof. The PHS representative shall bear the burden of proving
t he exi stence of cul pable m sconduct by a preponderance of evidence.
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Section L. Action by the Board

Deliberations. Board deliberations and voting will be conducted in cl osed
session at which only board nmenbers and desi gnated support personnel, such
as stenographers, will be permitted to be present.

2. Report of the Board. The report of the board shall include the follow ng:

a. A sumary of the individual officer's service and background;

b. A summary of the acts or omissions ascribed to the officer under
consideration in the allegations, reports, or other circunstances
pronpti ng consideration of the case by the board,;

c. A sunmary of the position taken by the officer under consideration with
respect to the allegations, reports, or other circunstances in question
and the acts or om ssions ascribed to the officer; and

d. Findings and recommendati ons of the board. A separate finding nmust be
made for each charge and specification indicating whether it is proved,
not proved, or proved in part. \Were the board finds that m sconduct
did in fact occur, it nmay recomend any of the actions specified in
Section E.2, above.

The report will be signed by all board nenbers concurring and the statenents
which are concurred in by a majority of the menmbers will constitute the
report of the board.

3. Mpnority Report. Any board nmenber(s) not concurring with the majority shal
sign and subnmit a separate mnority report(s), setting forth the extent of
hi s/ her (their) concurrence and nonconcurrence, the reasons, and the vari ant
findings, opinions, or recomendations, as appropriate. Each mnority
report submitted shall be attached to the board report and shall be
considered by the Assistant Secretary for Health in review ng the report.

4. Record of Proceedings. Wen the board has conpleted its deliberations, a

record of proceedings shall be prepared. The record shall include the
report of the board, mnority report(s) if any, and any transcript,
recording, or other summary of the proceedings. The record so prepared

shall be certified by the presiding officer as being true and conpl ete.
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2.

Section M. Action Upon Board Findings and Recommendations

Exoneration. Upon a board finding that the PHS representative has
failed te sustain the burden of proof as to the existence of any
culpable misconduct, a copy of the board repert shall he provided to
the officer or his/her counsel documenting such finding of exoneration
and no further action shall be taken.

Discipline. Upon a board finding that any of the charges of miscon-
duct have been adequately substantiated, the record of the board pro-
ceedings shall be transmitted to the Assistant Secretary for Health.
The Assistant Secretary for Health may then order further investiga-
tion by the board or may approve and adopt the board findings and
either direct implementation of its recommendations in whole or in
part or, upon the basis of such findings, may order punishment or a
grant of clemency or other dispositien not inconsistent with the pro-
visions of this INSTRUCTION. In no event shall the action taken be of
greater severity than that which has been recommended by the hoard.
Upon adopting a board recommendation that the officer's commission be
terminated, the Assistant Secretary for Health may approve the charac-
terization of service recommended by the board or one more favorable
but shall net approve a characterization of service less favorable
than that recommended by the board. The decision of the Assistant
Secretary for Health shall be final. '

Section N. Travel Expenses

The Assistant Secretary for Health may authorize necessary travel entitle-

ments for any PHS commissioned officer or employee requested to partici-
pate in any hearing or proceeding under this INSTRUCTION.

Approved.

Date L;'—?/L ?5

Secquary
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