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SECTI ON A. PURPOSE AND SCOPE

The purpose of this INSTRUCTION is to explain the protection provided by the
Government in the defense of suits filed against officers or enployees for
damages resulting from the officer's or enployee's official performance of
medi cal , surgical, dental or related functions, or operation of a notor vehicle.
This | NSTRUCTION also provides procedures to be followed in notifying the
appropriate officials of such suits or clains and obtaining assistance.

SECTI ON B. BACKGROUND

1. Under earlier provisions of the Federal Tort Clainms Act, the Government
could be held liable for property damage or personal injury caused by the
negligence of its officers or enployees in the performance of official
duties (28 U S.C. 2671-2680.)

2. In addition, it was also possible for an individual officer or enployee to
be personally liable for a negligent act. In order to negate this
possibility as far as Governnent drivers were concerned, the Act was anmended
to provide that the remedy by suit against the United States under the
Federal Tort Clains Act resulting from the operation by any officer or
enpl oyee of the Governnent of any motor vehicle while acting within the
scope of his/her office or enploynment was exclusive of any other civi
action or proceeding, by reason of the sane subject matter, against the
enpl oyee or his estate whose act or om ssion gave rise to the claim (28
U S.C. 2679(b)).
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3. The above provision related only to Governnent drivers and did not render
any other officers or enployees inmune from personal suit. In 1970, the
same imunity against personal liability was extended to Public Health
Service Conmissioned Oficers and civilian enployees against suits for
damages for personal injury, including death, resulting fromthe performance
of nmedical and related duties (42 U.S.C. 233(a)).

SECTION C. OFFI CERS PERFORM NG FEDERAL FUNCTI ONS

The 1970 statute (42 U. S.C. 233(a)) provided that an action against the United
States under the Federal Tort Clains Act, or for alternative benefits provided
by the United States which precludes a renmedy under that Act, is the injured
claimant's exclusive renedy "for danage for personal injury, including death,
resulting fromthe performance of nedical, surgical, dental or related functi ons,
i ncludi ng the conduct of clinical studies or investigation, by any Commi ssi oned
O ficer or enployee of the Public Health Service while acting within the scope
of his/her office or enploynent."

SECTION D. OFFI CERS ASSI GNED TO FOREI GN COUNTRI ES, DETAILED TO STATES
OR POLITI CAL SUBDI VI SI ONS THEREOF, OR DETAI LED TO NONPROFI T
| NSTI TUTI ONS

1. Under the provisions of 42 U.S.C. 233(f), the Departnent Clainms O ficer will
hol d harm ess and, i n exceptional circunstances, provide liability insurance
for any officer or enployee of the Public Health Service for damages for
personal injuries negligently caused under all of the follow ng conditions:

a. The individual is acting within the scope of enploynent in the
performance of nedical or related functions, and

b. was assigned to a foreign country, or detailed to a state or politica
subdi vi sion thereof, or a nonprofit institution, and

c. there is no renmedy against the United States under the Federal Tort
Clains Act.

2. The above provision affords a nmeans of protecting nmedical personnel under
circunstances in which they would not otherwi se be covered by the basic
i munity provision discussed in SECTION C, above.
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SECTION E. REQUI RED NOTI CE AND PROCEDURES

1. Any suit brought against a Public Health Service officer for damages ari sing
out of the operation of a vehicle, or resulting from the performance of
medi cal, surgical, dental or related functions, while acting within the
scope of the officer's office or enploynment, will be transferred fromthe
i ndi vi dual by the Attorney Ceneral and deened a court action brought agai nst
the United States.

2. An officer of the Public Health Service agai nst whoma |aw suit is brought
for damages for personal injury, including death, or who receives
i nformati on that such action will be brought, should deliver all proceedi ngs
and pl eadi ngs served upon himher, or an attested true copy thereof, to the
i medi ate supervisor or to whoever is designated by the head of the PHS
organi zation to receive such papers.

3. The officer's supervisor should i nmedi ately advi se the Public Health Service
Clainms O ficer through established channels (Room 5B09 Parkl awn Buil di ng,
5600 Fi shers Lane, Rockville, Maryland 20852, 301-443-1904). The supervisor
shoul d forward all documents and pertinent infornation concerning whether or
not the officer was acting within the scope of his/her office or enpl oynent
at the time of the incident out of which the suit arises.

4. In the event there is not sufficient tine to follow the normal procedure,
advice nmay be requested directly of the local U S. Attorney. The Public
Health Service Clains O ficer should be informed inmediately of such a
request. Questions concerning the risk of medical professional liability
should be directed to the Public Health Service Clainms O ficer or Chief,
Litigation and Clains Branch, O fice of the General Counsel, DHEW
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